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awarded title to collateral assets pur-
suant to a foreclosure proceeding, the 
Secretary may take action to com-
plete, maintain, operate, or lease such 
assets, or otherwise dispose of any such 
assets or take any other necessary ac-
tion which the Secretary deems appro-
priate (and consistent with any appli-
cable Intercreditor Agreement), in 
order that the original goals and objec-
tives of the project will, to the extent 
possible, be realized. 

(k) In addition to foreclosure and sale 
of collateral pursuant thereto, the U.S. 
Attorney General shall take appro-
priate action in accordance with rights 
contained in the Loan Guarantee 
Agreement and any applicable Inter-
creditor Agreement to recover costs in-
curred by, and other amounts owed to, 
the Government as a result of the de-
faulted loan or other defaulted obliga-
tion. Any recovery so received by the 
U.S. Attorney General on behalf of the 
Government shall be applied in the fol-
lowing manner: First to the expenses 
incurred by the U.S. Attorney General, 
DOE and any agent acting for the ben-
efit of DOE in effecting such recovery; 
second, to reimbursement of any 
amounts paid by DOE, and to pay any 
other amounts owed to DOE, as a re-
sult of the defaulted obligation; third, 
to any amounts owed to DOE under re-
lated principal and interest assistance 
contracts; and fourth, to any other 
lawful claims held by the Government 
on such process. Any sums remaining 
after full payment of the foregoing 
shall be available for the benefit of 
other parties lawfully entitled to claim 
them. 

(l) If there was a partial guarantee by 
DOE of the Guaranteed Obligation or if 
any other creditors are secured by a 
lien on collateral pledged to secure the 
Guaranteed Obligation, the proceeds 
received by the collateral agent or 
other responsible party as a result of 
any liquidation or sale of, collection 
from or other realization on any such 
collateral may, if so agreed in advance 
or unless otherwise agreed in the appli-
cable agreements, be applied as follows 
(with any money distributed to the 
Federal Government to be further dis-
tributed according to § 609.15(k)): 

(1) First, to the payment of reason-
able and customary fees and expenses 

incurred in the liquidation or sale, col-
lection or other realization (including 
without limitation any fees and ex-
penses that the Attorney General of 
the United States is lawfully entitled 
to claim in connection with such ac-
tion); 

(2) Second, distributed among the 
Holders of the Guaranteed Obligation 
(including DOE, as subrogee) and the 
other creditors entitled to share in 
such proceeds on no greater than a pro 
rata share basis; and 

(3) Third, as otherwise provided in 
the applicable agreement or agree-
ments. 

(m) No action taken by the Eligible 
Lender or other Holder or other agent 
or servicer in respect of any pledged as-
sets will affect the rights of any party, 
including the Secretary, having an in-
terest in the loan or other debt obliga-
tions, to pursue, jointly or severally, to 
the extent provided in the Loan Guar-
antee Agreement or other applicable 
agreement, legal action against the 
Borrower or other liable parties, for 
any deficiencies owing on the balance 
of the Guaranteed Obligations or other 
debt obligations after application of 
the proceeds received upon liquidation. 

(n) In the event that the Secretary 
considers it necessary or desirable to 
protect or further the interest of the 
United States in connection with the 
liquidation or sale of, collection from 
or other realization on the collateral or 
recovery of deficiencies due under the 
loan, the Secretary will take such ac-
tion as may be appropriate under the 
circumstances. 

(o) Nothing in this part precludes the 
Secretary from purchasing any Hold-
er’s or other person’s interest in the 
project upon liquidation or sale of, col-
lection from or other realization on the 
collateral. 

§ 609.16 Perfection of liens and preser-
vation of collateral. 

(a) The Loan Guarantee Agreement 
and other documents related thereto 
shall provide that: 

(1) The Eligible Lender, or DOE in 
conjunction with the Federal Financ-
ing Bank where the loan is funded by 
the Federal Financing Bank, or other 
Holder or other agent or servicer will 
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take those actions necessary or appro-
priate to perfect and maintain liens, as 
applicable, on assets which are pledged 
as collateral for the Guaranteed Obli-
gation; and 

(2) Upon default by the Borrower, the 
holder of pledged collateral shall take 
such actions as the Secretary (subject 
to any applicable Intercreditor Agree-
ment) may reasonably require to pro-
vide for the care, preservation, protec-
tion, and maintenance of such collat-
eral so as to enable the United States 
to achieve maximum recovery from the 
pledged assets. The Secretary shall re-
imburse the holder of collateral for 
reasonable and appropriate expenses 
incurred in taking actions required by 
the Secretary (unless otherwise pro-
vided in applicable agreements). Ex-
cept as provided in § 609.15, no party 
may waive or relinquish, without the 
consent of the Secretary, any collat-
eral securing the Guaranteed Obliga-
tion to which the United States would 
be subrogated upon payment under the 
Loan Guarantee Agreement. 

(b) In the event of a default, the Sec-
retary may enter into such contracts 
as the Secretary (subject to any appli-
cable Intercreditor Agreement) deter-
mines are required or appropriate to 
care for, preserve, protect or maintain 
the collateral. The cost of such con-
tracts may be charged to the Borrower. 

§ 609.17 Audit and access to records. 
(a) The Loan Guarantee Agreement 

and related documents shall provide 
that: 

(1) The Eligible Lender, or DOE in 
conjunction with the Federal Financ-
ing Bank where loans are funded by the 
Federal Financing Bank or other Hold-
er or other party servicing the Guaran-
teed Obligations, as applicable, and the 
Borrower, shall keep such records con-
cerning the project as is necessary, in-
cluding the Pre-Application, Applica-
tion, Term Sheet, Conditional Commit-
ment, Loan Guarantee Agreement, 
Credit Agreement, mortgage, note, dis-
bursement requests and supporting 
documentation, financial statements, 
audit reports of independent account-
ing firms, lists of all project assets and 
non-project assets pledged as security 
for the Guaranteed Obligations, all off- 
take and other revenue producing 

agreements, documentation for all 
project indebtedness, income tax re-
turns, technology agreements, docu-
mentation for all permits and regu-
latory approvals and all other docu-
ments and records relating to the Eli-
gible Project, as determined by the 
Secretary, to facilitate an effective 
audit and performance evaluation of 
the project; and 

(2) The Secretary and the Comp-
troller General, or their duly author-
ized representatives, shall have access, 
for the purpose of audit and examina-
tion, to any pertinent books, docu-
ments, papers and records of the Bor-
rower, Eligible Lender or DOE or other 
Holder or other party servicing the 
Guaranteed Obligation, as applicable. 
Such inspection may be made during 
regular office hours of the Borrower, 
Eligible Lender or DOE or other Hold-
er, or other party servicing the Eligible 
Project and the Guaranteed Obliga-
tions, as applicable, or at any other 
time mutually convenient. 

(b) The Secretary may from time to 
time audit any or all items of costs in-
cluded as Project Costs in statements 
or certificates submitted to the Sec-
retary or the servicer or otherwise, and 
may exclude or reduce the amount of 
any item which the Secretary deter-
mines to be unnecessary or excessive, 
or otherwise not to be an item of 
Project Costs. The Borrower will make 
available to the Secretary all books 
and records and other data available to 
the Borrower in order to permit the 
Secretary to carry out such audits. The 
Borrower will represent that it has 
within its rights access to all financial 
and operational records and data relat-
ing to Project Costs, and agrees that it 
will, upon request by the Secretary, ex-
ercise such rights in order to make 
such financial and operational records 
and data available to the Secretary. In 
exercising its rights hereunder, the 
Secretary may utilize employees of 
other Federal agencies, independent 
accountants, or other persons. 

§ 609.18 Deviations. 
To the extent that such requirements 

are not specified by the Act or other 
applicable statutes, DOE may author-
ize deviations on an individual request 
basis from the requirements of this 
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